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2. 
 

 

The Findings of Fact and Conclusions of law are incorporated from the Recommendations of the 

presiding Administrative Law Judge’s Recommended Decision.   

 

ORDERED: The request of the Justice Center and the Subject that the substantiated 

report under  received and dated  

, be modified is granted as to the Category level act.  The determination 

that the Subject committed psychological abuse is substantiated. 

 

It is agreed that the substantiated report should be categorized as a Category 

3 act. 

 

NOW, THEREFORE, IT IS DETERMINED that the record of this report 

is substantiated and shall be retained by the Vulnerable Persons’ Central 

Register, and will be sealed after five years pursuant to SSL § 493(4)(c). 

  



3. 
 

 

This decision is ordered by David Molik, Director of the Administrative 

Hearings Unit, who has been designated by the Executive Director to make 

such decisions. 

 

 
DATED: February 8, 2016 

Schenectady, New York 
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- 2. 

JURISDICTION 

The New York State Vulnerable Persons' Central Register (the VPCR) maintains a repo1t 

substantiating (the Subject) for abuse and/or neglect. The Subject requested that 

the VPCR amend the repo1t to reflect that the Subject is not a subject of the substantiated repo1t. 

The VPCR did not do so, and a hearing was then scheduled in accordance with the requirements 

of Social Services Law (SSL)§ 494 and Pait 700of14 NYCRR. 

FINDINGS OF FACT 

An opportunity to be heard having been afforded the pait ies and upon consideration of a 

stipulation of facts, it is hereby found: 

1. On an allegation was repo1ted to the VPCR that the Subject, ai1 

employee of the located at 

had abused a service recipient who was a resident of this facility. 

The Justice Center classified this repo1t as an abuse case and assigned 

- ' to the repo1t. 

2. This rep01t was investigated by the New York State Justice Center for the 

Protection of People with Special Needs (the Justice Center). 

3. On , the Justice Center substantiated the repo1t against the 

Subject for abuse. The Justice Center concluded that: 

Offense 1 

ed that on morning of 
, located at 

, you committed acts of psychological abuse against a patient when you 
touched her twice on the buttocks during a kickball game. 

This offense has been SUBSTANTIATED as a Category 2 offense pmsuant to 
Social Services Law § 493. 
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4. An Administrative Review was conducted and as a result the substantiated report 

was retained. 

5. Notwithstanding that the Subject was entitled to a full evidentiary hearing, the 

Subject elected to waive his rights to an evidentiary hearing on the relevant issues and instead the 

Subject elected to proceed to a hearing decision based upon stipulated facts.  The Parties have 

entered into a stipulation of facts, which is attached hereto and incorporated into this decision.  

As part of the stipulation, it was agreed and it is understood that, subject to the approval of the 

Executive Director of the Justice Center, the report will be maintained within the VPCR as a 

Category 3 finding of psychological abuse.   

ISSUE 

Whether the resolution of this substantiated report proposed in the Stipulation of Facts is 

both legally correct and consistent with the public policy expressed in the Protection of People 

with Special Needs Act (PPSNA) (Ch. 501, L. 2012) that the primary focus of the Justice Center 

will be on “the protection of vulnerable persons” and that workers found responsible for abuse or 

neglect are held accountable. 

APPLICABLE LAW 
 

The Justice Center is responsible for investigating allegations of abuse and/or neglect in a 

facility or provider agency.  SSL § 492(3)(c) and 493(1) and (3).  Pursuant to SSL § 493(3), the 

Justice Center determined that the initial report of neglect presently under review was 

substantiated.  A “substantiated report” means a report “wherein a determination has been made 

as a result of an investigation that there is a preponderance of the evidence that the alleged act or 

acts of abuse or neglect occurred…”  (Title 14 NYCRR § 700.3(f)) 
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The abuse of a person in a facility or provider agency is defined by SSL § 488(1).   

Psychological abuse under SSL § 488(1) (c) is defined as follows: 

“Psychological abuse," which shall mean conduct by a custodian intentionally or 
recklessly causing, by verbal or non-verbal conduct, a substantial diminution of a 
service recipient's emotional, social or behavioral development or condition, 
supported by a clinical assessment performed by a physician, psychologist, 
psychiatric nurse practitioner, licensed clinical or master social worker or licensed 
mental health counselor, or causing the likelihood of such diminution.  Such 
conduct may include but shall not be limited to intimidation, threats, the display 
of a weapon or other object that could reasonably be perceived by a service 
recipient as a means for infliction of pain or injury, in a manner that constitutes a 
threat of physical pain or injury, taunts, derogatory comments or ridicule. 
  
Substantiated reports of abuse and neglect are categorized into categories pursuant to 

SSL § 493(4), including Category 2 abuse or neglect, which is defined, as relevant here, as 

follows: 

Category two is substantiated conduct by custodians that is not otherwise 
described in category one, but conduct in which the custodian seriously endangers 
the health, safety or welfare of a service recipient by committing an act of abuse 
or neglect.   

 
Abuse and neglect may also be categorized as Category 3 conduct, which is defined as 

any “abuse or neglect by custodians that is not otherwise described in categories one and two.” 

DISCUSSION 

The stipulated facts agreed to by the parties establish by a preponderance of evidence that 

the Subject committed the psychological abuse that was alleged in the substantiated report as 

contained in Offense 1.  

The parties also have requested, as part of the proposed stipulated resolution of this case, 

that the substantiated finding of psychological abuse be modified from a Category 2 finding to a 

Category 3 finding.  While a Category 2 finding requires a determination that a custodian’s 

conduct “seriously endangers the health, safety, or welfare of a service recipient,” a Category 3 
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finding does not require such a determination.  The consequences of a Category 2 finding and a 

Category 3 finding also are different.  A Category 2 finding could cause a Subject to be placed 

on the Justice Center’s Staff Exclusion List (SEL), but only if he were to commit a second 

Category 2 act within three years of a previous finding that the subject engaged in Category 2 

conduct.  There is no similar consequence for a Category 3 finding.  Moreover, unless a 

Category 2 finding is elevated to a Category 1 finding, both a Category 2 finding and a Category 

3 finding will be sealed after five years.  (SSL § 493(4) (b) and (c))  

 The requested modification is not inconsistent with the public policy set forth in the 

PPSNA, I am recommending that the Executive Director accept so much of the stipulated 

outcome as would uphold the finding of psychological abuse and modify from a Category 2 

finding to a Category 3 finding.   

The actions of the Subject constitute psychological abuse.  However, the Subject’s actions 

did not seriously endanger the health, safety, or welfare of the Service Recipient. 

 At the time of the incident, the  had no 

written policy regarding contact in recreational sports.  The Justice Center found no evidence that the 

actions of the Subject were sexually motivated.  I find that modifying the Category 2 finding of 

psychological abuse to a Category 3 finding, as requested by the parties, is not inconsistent with 

public policy.     

Accordingly, it is determined that the substantiated report of psychological abuse should 

be categorized as a Category 3 act.   

 

DECISION: The request of the Justice Center and the Subject under  

, received, and dated  be modified is granted 
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as to the Category level act.  The determination that the Subject committed 

psychological abuse is substantiated. 

 

It is agreed that the substantiated report should be categorized as a 

Category 3 act. 

 

This decision is recommended by Gerard D. Serlin, Administrative 

Hearings Unit. 

 

DATED: December 30, 2015 
  Syracuse, New York 
 
 

 

 
 Gerard D. Serlin, ALJ 
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The ~cw York . tate Vulnerable Persons· Central Rc:gi ·ter (the VPCR) maintains a report 

substantiating (the ubjccll. for a Categor) '.!offense. The ubject requested 

that the V PCR amend the report to reflect that the . ubjett i:s nor a subject or the ubstantiated 

rcpon. The VPCR did not do so. and a hearing was then scheduled in accordance with the 

requirements of ocial . en ices La\\< SL> ~494and Pan 700of 1 4~YCRR . 

A heari11g in this matter is chedulcd fr1r - · The purpose of a full 

evidentiar)' hearing in this matter is 10 dcrermine: 

I. Whether the ' ubject has been hO\\ 11 b) a preponderance of thee\ idence to have com mined 
the act or acts giving rise to the substantiated report '? 

2. \\ 'hether the ubstamiatd allegutions constitute abuse orneglect? 

3. Pursuant to Social 'erYices La\\ ~ -493< .+I. the category level of abuse or neglec1 that such 
ac1 oracts constitute_ 

~Ot\\ ithstanding that the ubject is entitled to a full evident ial") hea.ring.-the ubject has 

elected to wah ed bis right to an e' identiary hearing on the aforesaid i !>Ucs and instead the Subject 

has elected to proceed 10 a hearing decision based upon the following STCP('l ATION Of FACTS 

and it is fun her understood b~ the panies in accordan e \\;th this ripulation that the report will be 

maintained in the \ 'PCR as a Catl!go~ 3 tinding ofps~ chological abuse. 

The presiding Justice Center dmini trafr, e L.m .Judge ( ;\LJ) \\ill draft and r1:\:ommcnd a 

hearing decision ba~cd upon tht: STIPl'L.-\ TION OF FACTS. Ho,,e, 1.:r. the ultimate authority to 
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approve the hearing decision is vested with the Executive Director of the Justice Center. Therefore, 

any hearing decision which may be issued based upon this stipulation is subject to the approval of 

the Executive Director of the Justice Center. The Subject also agrees, after having had an opportunit)' 

to consult with counsel, and upon the receipt of the approvaJ of the recommended decision by the 

Executive Director that the report wilt continue to be maintained within the VPCR as a Category 3 

finding of psychological abuse, that the Subject is waiving any rights that he may have for an appeal of 

this proceeding. 

In the event that the Executive Director shall not approve a recommended decision based 

upon the STIPULATION OF FACTS, a full evidentiary hearing will be scheduJed and the existence 

of this stipulation and any facts admitted herein will not be admitted into the hearing record and this 

document shall not be used for any purpose whatsoever, at the evidentiary bearing. 

STIPULATION OF FACTS 

Jason Jaros, Esq. is the Attorney for 

Juliane O'Brien, Esq., is an Assistant Counsel of the Administrative Appeals Unit, New York 

State Justice Center and has the authority to enter into this Stipulation of Facts on behalf of the Justice 

Center. 

The parties hereby agree to the following facts: 

On , at the 

, while acting as a custodian, 

, located at -

tagged a service 

recipient in a kickball game on or near her buttocks. At the time of the incident, the 

had no written policy regarding contact .m recreational sports. 

Furthermore, there is no evidence in the record that the actions of the Subject were sexually motivated. 

However, based upon the service recipient's traumatic hi.story which was known by the Subject, bis 

actions did create tbe likelihood of a substantial diminution of the service recipient's emotional 

condition and no clinical assessment shall be required to make such a finding and conclusion. This 
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report was originally categoriz~d as Category 2 Offense; however the facts above do not support the 

allegation that the acts of the subject "seriously endanger[ ed] the health, safety or welfare of the service 

recipient." 1n fact, later that same day it was reported by staff that the service recipient was "bright, 

talkative and laughing." Thus, a reduction is appropriate in this matter as there was no evidence that the 

actions of the Subject had an impact on tlle seivice recipient beyond the initial contact. Accordingly, the 

substantiated finding of psychological abuse would be properly categorized as Category 3 substantiated 

report of abuse or neglect, 

Dated: 

Dated: 

Dated: q /J 5' j j,O { 5 
· ane 0 'Brien, Esq. 

NYS Justice Center 

Gerar rlin 
Administrative udge 
New York State Justice Center for the Protection of People with Special Needs 

Dated: q}J,- '2015 
I 

3 




